This article identifies the centrality of a presumed "history" of the profession in contemporary professional apologetics and rhetoric, illustrates the lack of support in empirical history for a number of contemporary "myths" and explores some implications of the disjunction between history and professional myth. Particular attention is paid to themes of self-regulation, independence of the profession and public service. * * * Le présent article reconnaît la centralité d'une prétendue histoire de la profession située dans l'apologétique et la rhétorique; il illustre l'absence de fondement dans l'histoire empirique d'un certain nombre de "mythes" et explore les implications d'une disjonction entre l'histoire et le mythe professionnel. Une attention particulière est portée aux thèmes de l'auto-réglementation, de l'indépendance de la profession et du service public. [A]ll invented traditions, so far as possible, use history as a legitimator of action and cement of group cohesion.... All historians, whatever else the objectives, are engaged in this process inasmuch as they contribute, consciously or not, to the creation, dismantling and restructuring of images of the past which belong not only to the world of specialist investigation but to the public sphere of man as a political being. Lawyers are history buffs, much enamoured with the traditions of their profession. Some may look to history for solace or for inspiration: the retreat to an objective and knowable past which speaks to the uncertainties of the present by providing proof incontrovertible that the entire cultural logic of our civilization mandates a particular form of professional organization, training or conduct. Others may look to history for critique, perhaps recalling the adage that those who forget history, who fail to heed its "lessons," are condemned to repeat it. [See Note 3 below] There are also, no doubt, skeptics who wonder what possible contemporary relevance there can be in the actions or thoughts of long-dead lawyers.
professional culture which distinguish common law from civilian traditions in Canada. Even so limited, there is certainly room for a more comprehensive exploration of myth in Canadian lawyers' professional rhetoric. This project might have been --probably should have been --expanded so as to encompass sources such as judicial pronouncements, academic writings, Street Legal, jury addresses, newspaper articles, "talking head" television interviews, and so on. That too, however, is much beyond the ambit of this article. Much less do I hope to explore the deeper "mythologies of modern law" which may at a much more profound level ground European-derived legal systems in their entirety. [See Note 8 below] Note 8: P. Fitzpatrick, The Mythology of Modern Law (London: Routledge, 1992 ).
After identifying the major outlines of contemporary professional myth in Canada, I will critique the composite I have sketched. The point of reference in developing this critique will be the growing body of literature on the history of the legal profession which has been produced during the past two decades or so. My purpose is not to present "objective" historical fact against professional myth but only to illustrate the ways in which commonplace narratives are cluttered with unfounded prejudices, assumed histories, cliché, prejudice and stock-response. To appropriate Peter Fitzpatrick's language for purposes of my own, I seek here to subvert portions of received narratives "by heightening the contradictions and suppressions involved in their construction." [See Note 9 below] Note 9:
Ibid. at 13.
III. CONTEMPORARY LAWYERS' MYTHOLOGIES Although anthropology and other human sciences abound with competing definitions of "myth," a number of components recur with some frequency:
(1) Myths are often stories dealing with "origins and identity, and in particular here with the origins and identity of a group or a people." (2) Myth often provides "the basis for claiming ... a superiority for the group." (3) "The point of origin is sacred --set apart, made transcendent and beyond encompassing in profane experience." (4) "Such a self-generating, sacred force imposes and sustains an order from above. The ability to do this is often transferred in part to agents such as the first man made in the image of God." (5) Agents and forces mediate between the sacred and the profane. "Such mediations locate the profane, mortal world within the sacred, providing members of the group with guidance and orientation to a reality which is perceived and lived through myth." (6) "Myth both sets the limits of the world, of what can be meant and done, and transcends these limits in its relation to the sacred." (7) Contradictions and incoherencies might be obfuscated by "placing contradictory elements in distinct but related myths.... This is a relation of dependence of a myth on other myths for the revelation of its 'full' meaning." [See Note 10 below]
Note 10: Ibid. at 15-16.
Most of these elements of "myth" recur with some frequency in Canadian professional apologetics. [See Note 11 below] Professional apologetics is constructed within a web of interconnecting myths relating to self-regulation, independence of the profession, adversarial justice and public service.
Note 11: So as to avoid causing offence I emphasize that I employ this term in a sense parallel to that in which one would speak of "Christian apologetics" connoting "argumentative defence" or "justification" rather than "excuse."
IV. A NOTE ON SOURCES OF PROFESSIONAL MYTHOLOGY
In seeking out contemporary accounts of professionalism I conducted a mail survey of lawyers' professional organizations across Canada. [See Note 12 below] Each was approached with a request for information covering just about any sort of considered statement relating to the role of the legal profession in Canadian society. Specifically, I asked these organizations to provide me with copies of any documents such as "position papers, submissions to government commissions, public education pamphlets or such-like" speaking to any of the following sorts of matters: -the social role of the legal profession, -professional ethics, -principles of self-regulation and/or the independence of the legal profession, -the adversarial process, -the public service orientation of a profession or the meaning of "professionalism" and so on. The sort of material that would be helpful to me relates to policy assessments, public statements or philosophical positions rather than the "hands-on" work that all professional organizations in Canada engage in with respect to the development of ethical codes or the application of rules in particular cases. In all cases letters were addressed to the chief executive officer of the professional association as indicated in the 1994 British Columbia lawyer's telephone directory. 
V. HISTORY AND MYTH IN CONTEMPORARY LAWYERS' DISCOURSE
History is everywhere in contemporary professional apologetics. It appears both as in-your-face explicit appeals to "history" as a source of legitimacy for the contemporary status quo and, much more subtly, through a series of cultural codings which are so well understood as to register subconsciously only. But register they do. A. HISTORY "IN YOUR FACE" Explicit appeals to "history" as a source of authority are found in law society publications from coast to coast. The Law Society of British Columbia, for example, recounts a number of historical tales in a public "briefing" document. It asserts that the contemporary structure of professional regulation in the province is "in keeping with the centuriesold tradition in England" and that "historically" the profession has been "given self-governing status because of society's belief that a lawyer cannot serve two masters." [See Note 27 below] Lawyering, we are told, is "a profession," not a mere "trade" because "a profession has, over many years" developed an ethical code. [ Note 29: Bishop Submission, supra note 22 at 8-9. Following this astonishing historical assertion the document lapses into an entirely unintelligible discussion of differences between "self-regulatory" organizations and "delegated regulatory" organizations.
The Manitoba law society takes pride in the independence of the legal profession manifest in "a long history and tradition of self-governance" which is "rooted in the English common law. Press, 1979) . Note 33: Nova Scotia Barristers' Society, "The Objects of the Society" (Halifax: Nova Scotia Barristers' Society, 1993) 3 (draft "objects clause"). Note 34: Brief to the Minister Newfoundland, supra note 16 at 6. Not the least modest or self-effacing, the Ontario law society has proved to be by far and away the most important producer of lawyer's histories in common law Canada. Several of its texts have entered into the Canadian canon of professional apologetics and a number of ideas first developed in Law Society of Upper Canada documents have popped up at various places in Canada with some frequency. In the November 1993 draft Proposed Role Statement, the Ontario law society invokes history frequently and powerfully. [See Note 35 below] The date 1797 appears twice on page four, then on pages eight, ten, eleven (note twelve), and repeatedly in the three appendix pages where An Act for the better Regulating the Practice of the Law (U.K.), 37 Geo. III, c. 12 is "translated" into contemporary language and then reproduced in full (the translation itself is interesting, involving as it does the representation of a monarchical and committedly anti-democratic Imperial authority as the epitome of late twentieth century democratic constitutionalism). Overall three full pages of this seventeen page document are dedicated to a 1797 colonial statute, while that date appears five times over fourteen pages of the principle text --suggesting greater antiquity and a much higher degree of commitment to it than any other Canadian jurisdiction! Note 35:
Proposed Role Statement, supra note 25.
In its Presentation to the Standing Committee on the Ombudsman, the Ontario law society dedicates fully two pages to the "History Note 36: Ombudsman, supra note 25 at 2-3. Note 37:
Ibid. at 8-9. Note 38: Submission to Professional Organizations Committee, supra note 25 at 1-2. Note 39: Ibid. at 3; (subsequently cited in Ombudsman and Proposed Role Statement, supra note 25; and paraphrased without attribution in "Bishop Submission," supra note 22). Note 40: Submission to Professional Organizations Committee, ibid. at 3; (subsequently cited in Ombudsman, supra note 25 at 12).
A substantial portion of the first chapter of this report, headed "The Independence of the Legal Profession," addresses the history of the profession. [See Note 41 below] In addition to the above-cited remarks, this includes citation of Holdsworth on 250 years of (English) professional history, [See Note 42 below] an argument that the law society is not a "public" body despite its creation by statute [See Note 43 below] and a genuinely astonishing argument for continuity of institutional order from the 1300s through 1797 to the present. [See Note 44 below] Again fusing the histories of an Imperial and a colonial legal profession, this portion of the report concludes that
[t]his historical review has established that the Bar in England and in Ontario grew independently of government and exercises responsibility of its own making; that it requested and obtained from government recognition and a legal framework within which it continues to discharge its functions; that this independence of the Bar is necessary to the independence of the Bench and to the freedom for the individual citizens.... Unless there is strong reason for change a structure which has evolved over centuries and which is working well should not be interfered with. Ibid. at 5. Note 45: Ibid. at 7-8. It is noteworthy that the history of "the bar" is here misadapted to apply to a contemporary profession composed largely of individuals doing work of sorts not traditionally associated with the barrister's profession.
One intelligent and carefully balanced address by a Treasurer of the Law Society of Upper Canada is also replete with historical reference, including several pages on "the origins of the modern legal profession in the European Spence Address, supra note 26 at 2-5. Note 47:
Ibid. at 8. Note 48: Ibid. at 7 (the same point is made in different words, ibid. at 5).
In summary, then, it is not hard to find explicit appeals to "history" in the writings of Canadian law societies and their officers. I expect that a more thorough survey of professional literature in general would reveal a deep substrata of historical references. The point here is not to analyze or assess the content of these historical arguments but simply to note the frequency with which they appear. One suspects that there would be much less frequent appeals to either ancient English history or to the continuity of Canadian tradition in other professions such as nursing, teaching, engineering or dental hygiene. The professional organizations of physicians, surgeons, psychiatrists and psychologists are, of course, generally content to overlook the quack theories and brutal bodily assaults which have constituted their "respectable practice" in times past! Law alone celebrates, relishes and revels in a vision of the past. The past which lawyers celebrate, however, is richer, more subtle and more pervasive than even this brief account of in-your-face professional histories would suggest. There is also a history "encoded" in professional rhetoric which contributes powerfully to our myths. B. HISTORY ENCODED Every litigator, historian, literary critic and legal historian knows well that language does not work in a simple, straight-forward or linear way. " [L] anguage is not," according to Mariana Valverde, "a transparent window giving access to the world but is rather itself a part of the world, a kind of object among objects...." [See Note 49 below] Words can communicate meaning more or less directly ("literally") or by complex interplays of images, associations or histories. Sometimes, perhaps invariably, the most simple statement communicates both sorts of meanings simultaneously.
Note 49:
M. Valverde, The Age of Light, Soap, and Water: Moral Reform in English Canada, 1885 -1925 (Toronto: McClelland & Stewart, 1991 at 10.
Cultural context loads words with "slippages" whereby text apparently directed to one purpose simultaneously conveys meanings of quite another sort. [See Note 50 below] In all cultures --including our own --"certain images, words, or constellations or both [resonate] ... with pre-existing cosmologies...." [See Note 51 below] Meaning is carried through multiple series of representations in which there is no "one-to-one correspondence of signifier and signified" but rather socially shared attributions of meaning working by means of "complex metaphors and chains of metonymies" --"complex relationships within each allegory and among different allegories/ symbols...." [See Note 52 below] Full understanding cannot be had at the surface level. "The meaning of texts is not contained within their boundaries; it can only be deciphered --and the power relations constituted by it exposed --through a thorough knowledge of the social context in which the texts were produced. It is through such an appreciation of the ways in which language works that "encoded" histories can be identified throughout the literature of "professional apologetics." References to "liberty," personal freedom, or the "rule of law" infiltrate professional apologetics at every turn, producing linguistic slippages which lead the reader to quite wide-ranging associations --all of them, not surprisingly, tending towards reinforcement of the professional status quo. To illustrate the ways in which these slippages work, it may be helpful to consider some sample quotations, followed by an account of the sorts of historical readings which are likely to be brought to these texts. First, the examples:
It may be trite to say that a free and independent legal system is a fundamental right in a free and democratic state. The dual components of any legal system are an independent judiciary and an independent bar. Without both, a legal system is not free, but is merely an agency designed to do the will of the state. [See Note 59 below]
Note 59: "Bishop Submission," supra note 22 at 2 (this passage appears almost verbatim in "The Importance of SelfGovernance," supra note 20 at 1-2).
It is to an independent legal profession that a citizen must look to address his or her grievances against the state or to protect his or her interests from excessive, unlawful or improper interference by the state. Therefore it is surely a fundamental public right to have access to a truly independent bar for those purposes. [See Note 60 below]
Note 60: "Bishop Submission," ibid. at 2-3 (this passage, too, appears almost verbatim in "The Importance of SelfGovernance," ibid.).
The legal profession has a unique position in the community. The distinguishing feature is that alone among the professions it is concerned with protecting the personal and property rights of citizens from whatever quarter they may be threatened and pre-eminently against the threat of encroachment by the state. The protection of rights has been an historic function of the law and it is the responsibility of lawyers to carry out that function. [See Note 61 below]
Note 61: Submission to Professional Organizations Committee, supra note 25 at 3 (cited in Proposed Role Statement, supra note 25 and Ombudsman, supra note 25 at 11 and substantially reproduced without attribution in "Bishop Submission," ibid. at 5, and again without attribution, in "The Importance of Self-Governance," ibid. at 1-2. These texts all closely follow words found in McRuer Commission, supra note 25.
Stress was rightly laid on the high value that free societies have placed historically on an independent judiciary, free of political influence on its decisions, and an independent bar, free to represent citizens without fear or favour in the protection of individual rights and civil liberties against incursion from any source, including the state. The legal profession has historically been given self-governing status because of society's belief that a lawyer cannot serve two masters. A lawyer who represents a client must have one allegiance and only one: the client's best interests. A lawyer who is accountable to government for his or her actions would inevitably let that relationship colour the handling of the client's affairs. It is a hopeless case of conflicting interests, and the loser is the client ... graphic examples from totalitarian countries.... Our legal system has always guaranteed the independence of the legal profession, not for the benefit of lawyers, but for the benefit of their clients ... the importance of the rule of law in a free and democratic society. [See Note 67 below]
Note 67: Briefings, supra note 17 at 1.
Such passages will, of course, be understood in many different ways by different types of readers. Let us assume however that they are directed to a reader from the common law provinces of Canada who has had some direct or indirect exposure to British constitutional history as that subject was popularly understood in early to mid-twentieth century Anglo-Canada (I am thinking of individuals whose primary exposure to history would be through potted high school versions or their equivalent) and who is complacent about or reasonably content with the current state of social, political and economic affairs in Canada --someone, in other words, very like Anglo-Canada's political and legal elite: white, Anglo-Saxon, Protestant or agnostic, middle-aged, middle-class and, perhaps, male. The interpretive "grid" which overlays everything such a person reads involves a number of assumptions or working hypotheses about the way the world works and about what history has to say about human society. His or her "pop" sociology and history might well be founded in the belief that there is no value greater than that of individual liberty (which might be valued either as a moral end in itself or because individual liberty is thought to promote economic, scientific or moral advance). Happily, our hypothesized reader has concluded that no country is more "free" (or, at least, not substantially more free) than Canada. We are fortunate to have attained, through a lengthy historical process of evolution, a unique combination of liberty and political stability. Canadians, our reader concludes, are heirs to a peculiarly British tradition of liberties which can be traced back at least as far as the Magna Carta. Over the centuries, an evolving British constitutionalism has seen the displacement of monarchical power by "democracy." This has happened, our reader thinks, without descent into the "lawlessness" that so many other countries have experienced when "mobs" have taken control through violent revolution (looking askance at this point across the English Channel and recalling with horror 1789). The "magic key," the "genius of the English people" is found in the peculiarly British notion of the "rule of law" which has developed over centuries to protect us from the pretensions of monarchs and the excesses of mobs alike. Under the "rule of law," the courts have been crucially important forums for the protection of liberties. In order for them to be able to do this, it has been of the utmost constitutional importance that English practice has established both the independence of the judiciary from the legislative and executive branches of government and the independence of the legal profession. In the result, Canadians are heirs and successors to a series of privileges and freedoms which together constitute the much celebrated "Englishman's birthright." These include security of property, freedom from foreign domination.... Freedom from absolutism (the constitutional monarchy), freedom from arbitrary arrest, trial by jury, equality before the law, the freedom of the home from arbitrary entrance and search, some limited liberty of thought, of speech, and of conscience, the vicarious participation in liberty . If anything even vaguely resembling this sort of historic consciousness can be presumed on the part of the readership of Canadian professional apologetics, it is apparent that an encoded history is all-pervasive in the informational pamphlets, informal statements and considered arguments produced by lawyers' organizations in Canada. While the "British liberties" theme occasionally touches down with concrete historical reference (to Magna Carta or to 1688), for the most part encoded histories register in popular consciousness only through knowledge that the heirs to British constitutionalism are the most free peoples in the world. The repeated references to England take on a heightened poignancy here. British tradition is invoked not merely as the imperial source of our institutions but also because England constitutes a conceptual apex of liberties --a sort of end-point of history: more free, more stable, more developed, more pristine than any other human society at any other time or place (except, perhaps, us now). The tradition invoked is white, not red; occidental, not oriental; free, not absolutist; European, not African; and, importantly, English, not French! In celebration of British achievement, multiple "others" are constructed as unenlightened, illogical, inferior or simply dangerous. "British liberties" always invokes in the reader memories of a dangerous counter-example; the reader however being left to fill in the blank on his or her own, as it were. The genius of Alfred Hitchcock and professional apologists alike lies in consistently acting upon the knowledge that an audience can be more effectively terrorized by suggestion than by graphic, detailed, hysterical portrayal. Thus, for example, simple and seemingly straightforward assertions to the effect that without an "independent bar" the entire legal system is transformed into an instrument of the state [See Note 71 below] does not merely communicate a political belief but also conjures up ghosts of oppressive states throughout history. Depending on the reader, the image which moves to the foreground may be that of Stalin, Castro, Hitler, Mussolini, Idi Amin, the Pope, George III, Louis XIV, General Cedras, Napoleon, Chairman Mao, Richard Nixon, the generals of Latin America, Ollie North or Charles II. [See Note 72 below] All of these --and many more --lurk in the background for our supposed reader. Rather than appearing as weakness, the imprecision of encoded historical reference is a source of great power: presumed alternative histories are called to mind instantly and in infinite variation. Like Orwell's terrifying "room 101," professional myth intimidates through confident knowledge that " Scott Address, supra note 26 at 26. Note 75: "Bishop Submission," supra note 22 at 2-3, 5; Report of Professional Organizations Committee, supra note 25 at 3, 7-8; Brief to the Minister Newfoundland, supra note 16 at 3; Briefings, supra note 17 at 1.
While at least two law societies have explicitly raised the spectre of "graphic examples from totalitarian countries" [See Note 76 below] it is, on the whole, unnecessary to do so. Simply reminding the reader that Canada is a "free and democratic society" and that the legal profession in this country is organized in a certain way is sufficient to call forth a whole range of such associations. When some, such as Mr. Justice Estey, imply that a free legal profession is the principle bulwark protecting us from unspeakable horrors ("in a free society ... 
C. THE MYTH IN AGGREGATE
It is, I hope, apparent from the above that "histories" of both the "in-your-face" and "encoded" varieties pervade professional apologetics in Canada. A very large portion of such literature is dedicated to one form or another of historical assertion rather than contemporary policy argumentation. Indeed, it could be said with very little fear of contradiction that such "policy" arguments as appear in these writings are so coloured by encoded histories as to amount to little more than historical myth in disguise. Many features of the generalized historical "myth" as it appears in common law Canada will be apparent from the passages which have been quoted or described above. A sort of aggregate myth emerges which can be compared with what historians of the legal profession have been finding in Canada and elsewhere. In summary, the historical portrait Canadian legal professions draw of themselves looks something like this:
(1) a centuries-old English tradition requires that lawyers be governed by a body of other lawyers organized, as it happens, much in the fashion of any Canadian law society. [See Note 79 below] In this respect Canadian lawyers are heirs to the amalgamated traditions of all English legal professions. In particular, we are heirs to the combined traditions of the English bar and the solicitors' profession, there being no distinction of importance between these two traditions.
Note 79: Briefings, supra note 17 at 1; Submission to Professional Organizations Committee, supra note 25 at 5-7.
(2) Despite the existence of statutes which appear to have created the possibility of selfgoverning legal professions (1885 or 1907 in Alberta; 1797 or 1822 in Ontario), the true origins of independent legal professions in Alberta and Ontario are to be found in private institutions in England in early times. There is a direct (though unexplained) continuity from ancient English institutions which were not created by the state through to modern Canadian law societies. [See Note 80 below] Note 80: "Bishop Submission," supra note 22 at 8-9; Submission to Professional Organizations Committee, ibid. at 3 (also cited in Ombudsman, supra note 25 at 12); Submission to Professional Organizations Committee, ibid. at 5-6. James Spence partially defers to this position in asserting that "our governing bodies ... are recognized or created by statute...." (Spence Address, supra note 26 at 8).
A more developed, scholarly, and nuanced assessment ultimately falls into this category: D.T. Anderson, "The Legal Profession and the Public Interest" in C. Harvey, ed., The Law Society of Manitoba, 1877 (Winnipeg: Peguis Publishers, 1977 1. Professor Anderson argues against any form of government regulation of the profession, stressing continuity of professional form from the ancient English Inns to the modern Manitoba legal profession (ibid. at 2-3); he argues in favour of monopoly of the legal profession to remedy alleged market failures (ibid. at 19); and he asserts that the liberties of subjects depend on a self-regulating legal profession (ibid. at [16] [17] [20] [21] . The tenor of Professor Anderson's argument is captured in the following passage: It is often asserted or implied that a profession is the creation of the state and all of its powers and privileges are delegated to it by the state. It will be suggested below that while this may ultimately be true ... in the case of the legal profession at least this is a gross over-simplification, misleading in its tendency, of an historical evolution in which a complex relationship has been maintained between the profession, the courts, and the executive arms of the state. (ibid. at 10). In Ontario, at any rate, the courts seem to have renounced any interpretation of history which might have the effect of "constitutionalizing" contemporary professional organization. In Re: Klein and the Law Society of Upper Canada (1985) , 50 O.R. (2d) 118 at 157 (Div. Ct.), Callaghan J. said: "The Law Society is a statutory authority exercising its jurisdiction in the public interest and is not, as was suggested in argument, a private body whose powers derive from some vague form of contract or articles of association found in the mists of antiquity." (I am grateful to Dr. Andrew Brockett, Research Director, Law Society of Upper Canada, for drawing this to my attention.) Similarly, Regulating Professions and Occupations (Winnipeg: Manitoba Law Reform Commission, Report #84, October 1994) authoritatively rejects any notion that professional organizations are anything other than creatures of the state. This report, issued by a distinguished and highly respected team of law reform commissioners (Clifford Edwards, John Irvine, Gerald Jewers, Eleanor Dawson, Pearl McGonigal), provides extraordinary insights into contemporary professional regulation in Canada.
(3) The contemporary law society in British Columbia dates from 1884 and has since then enjoyed "full authority over lawyers and the practice of law in the province." [See Note 81 below] The Ontario law society, first recognized by Imperial statute in 1787, has had full power and authority to "discipline" lawyers in the jurisdiction since that time. [See Note 82 below] Canadian law societies routinely claim continuity of corporate existence since at least the time of their originating statute notwithstanding significant changes in the legislative framework of law society practice since that time.
Note 81: Briefings, supra note 17 at 1. Note 82: Submission to Professional Organizations Committee, supra note 25 at 6. Quoting the Law Society of Upper Canada's own minutes of 1833, involving the disciplinary process of "Doyle": "the power of degradation and expulsion as well as all other powers belonging to the Inns of Court in England are also by law vested in this Society." Although this in fact implies a limited and highly contested disciplinary power, this fact is not widely appreciated by Canadian law societies which have assumed a long-standing continuity of almost unconstrained power over their members. Note 83: Submission to Professional Organizations Committee, ibid. at 4-7. This is contradicted in McRuer Commission, supra note 25, which asserted that "the granting of self-government is a delegation of legislative and judicial functions and can only be justified as a safeguard to the public interest." (quoted in Proposed Role Statement, supra note 25 at 8). See also Regulating Professions and Occupations, supra note 80. Contra "Bishop Submission," supra note 22 at 9, arguing that law societies are created by statute as "self-regulatory" organizations rather than bodies exercising "delegated" powers. No authority is cited for this proposition.
(5) Law societies have been given "self-governing status" in order to protect lawyers --and hence, their clients --from control by "the state. Note 93: "Bishop Submission," supra note 22 at 2; Report of Professional Organizations Committee, supra note 25 at 26. This canonical passage is cited in turn by Iacobucci J. in Pearlman, supra note 62 at 118-19, cited in turn in Brief to the Minister Newfoundland, supra note 16 at 8; (also cited in Proposed Role Statement, supra note 25 at 13; Ombudsman, supra note 25 at 12, 13; Submission to Professional Organizations Committee, supra note 25 at 3). Note 95: Briefings, supra note 17 at 3. In the Law Society of Saskatchewan formulation, "The feature which distinguishes a profession from a trade is that a profession has, over many years, developed a comprehensive code of ethical standards to which its members ascribe." ("The Self Governing Profession," supra note 15 at 5).
(11) The governing bodies of the legal profession have historically acted to protect the public interest. [See Note 96 below]
Note 96: Nova Scotia Barristers' Society, "The Objects of the Society," supra note 33 at 3.
(12) Professional rhetoric routinely elides the legal profession and the legal system as a whole, as in the Law Society of Alberta assertion that "a mechanism or a policy for government interference or influence on the affairs of a self-governing legal system is an unjustified and unnecessary encroachment...." [See Note 97 below]
Note 97: "Bishop Submission," supra note 22 at 22.
We have here several of the key elements of myth as identified earlier in this article. Lawyers' professional discourses provide an account of "origins and identity ... of a group" (the legal profession originates in England in ancient time); the myth provides "the basis for claiming ... a superiority for the group" (the legal profession is unique in protecting the rights of subjects); the point of origin is rendered sacred, transcendent (the continuity between twentieth century Canada and thirteenth century England) beyond profane experience (which, knowing no better, would seek "origins" only in provincial originating statutes). The frequency with which mythic origins are invoked in contemporary professional discourses well illustrates that, for lawyers, myth provides "guidance and orientation to a reality which is perceived and lived through myth." VI. POLICY IMPLICATIONS OF MYTH Importantly, professional myth "sets the limits of the world, of what can be meant and done" in many ways and in all aspects of professional life. Any number of proposals with regard to the regulation of the legal profession have, in recent years, been said to contravene historically derived principles. These have included proposals for:
- Note 98: Ibid. at 12. Note 99: Ibid. at 22. It is interesting that the Ontario law society on the other hand expresses pride in the fact that it is "accountable" to the public through mechanisms including an arrangement in which "regulations made by the Law Society are subject to approval by the Lieutenant Governor in Council." (Ombudsman, supra note 25 at 18).
-an "increase of Lay Benchers to one-third of the total Benchers" [i. There is some reason for optimism, however. Whatever the failings of comprehension made manifest in their writings, it is encouraging that professional organizations recognize the importance of the history of the legal profession to contemporary practice. Some Canadian legal professions have even acted on this by taking steps to preserve the written records of their history for future generations. The law societies of Ontario, Alberta and British Columbia have established archives programs under the direction of professional archivists. The pool of knowledge and talent represented by Dr. Susan Binnie, Rick Klumpenhower, Bernice Chong and their staffs provides an invaluable resource. The Law Society of Upper Canada has even commissioned a "bicentennial" history to be written by a professional historian. Moreover, every decent Canadian law school now has at least one legal historian on faculty, as do an increasing number of university history faculties. A surprising number of these individuals have worked on the history of the legal profession. Despite these facts, there are daunting problems to be confronted. The first obstacle lies in bridging the gap which renders the findings of historical research invisible to those who prepare law society reports, documents and submissions. There has been remarkably little cross-fertilization between history for history's sake and history as professional apologetics. Moreover, there is a huge amount of basic research yet to be done. The depths of our ignorance are unfathomed. Canada has not yet developed a reasonably complete historical literature on the life and times of even one of its provincial law societies, much less the sorts of synthesis and reflection or prosopography of professional organizations which lies beyond that. More seriously perhaps, we have no credible accounts of the histories of local bar associations and similar professional organizations in the Ottawa Valley, New Westminster, Calgary, Winnipeg, Vancouver, Toronto or elsewhere. Even that peculiarly Canadian engine of twentieth-century professionalization, the Canadian Bar Association, is uncharted historical territory. We know virtually nothing of the lives of individuals who played obviously crucial roles in Canadian professional formation: James Aikins, H.A. Robson or Chief Justice Mathers of Manitoba; Dr. James Muir of Alberta; Leon Ladner of British Columbia and so on and so on and so on. Even Ontario's William Renwick Riddell is virtual terra incognita despite the ready availability of voluminous published materials and private records. If the "lords" of the profession in times past are almost unknown to us, the ordinary labourers are lost entirely. For most of Canadian history we have no idea whatsoever of where Canadian lawyers have come from, who they were, where they have been trained or how they were socialized. Similarly, the history of professional ideals, aspirations, ideologies and influences remains to be researched. We have assumed that English influences have been dominant, but have never systematically explored the influences on Canadian legal professionalism from south of the Canadian border or north of the English. [See Note 166 below] Within Canada, an extremely detrimental assumption has been that the only important developments must have been in Ontario, with the result that the professional histories of the rest of Canada have been almost entirely ignored. The patterns of professional interchange and cross-fertilization of ideas from west to east, from east to centre and between Quebec and the other jurisdictions remains entirely unexplored.
